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1 Have choſen to prefix to my 
addreſs the Opinion of the Court 
of King's Bench in the caſe of the 
King and Woodfall, that the ſub- 
ject in diſpute may be fairly ſtated. 
It is written with ſome little obſcu- 
rity, and will demand the ſtricteſt 
attention from the Reader; to 
whoſe peruſal I now commend it, 
carrying in his mind theſe two ob- 
ſervations. Firſt, All which paſſed 
at the trial, together with Lord 


Mansfield's direction (whether 
right 
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n PREFACE. 


right or wrong in itſelf) muſt be 
Wholly laid afide, becauſe this was, 
in the language of the Opinion, 4 
queſtion of law upon the face of the 


verdict. Secondly, The diſtinction 
between expreſs or implied malicious 


intent is without foundation; be- 


cauſe, by the word ox Lx, the ver- 
dict had excluded malicious intent; 


and the only doubt as to this part 
muſt be, whether the jury could 


decide upon the intention of a pub- 


The AUTHOR. 


(i). 


© COPY of the unanimous Opinion 
of the Court of King's-Bench, in the caſe 
of the King againſt Woodfall, delivered 
and read by the Lord Chief Fuſtice, on the 
20th of November, 1770, ' 


*© THIS comes before the Court upon two 
rules. The firſt obtained by the defendant to 
ſtay the entering up judgment on the verdict 
given in this cauſe, 
| „The ſecond obtained by the Attorney- 

General, that the verdict may be entered ac- 
cording to the legal import of the finding of 
the jury, | 


The laſt rule muſt; from the nature of it, 


be firſt diſcuſſed, becauſe the ground of argu- 
ment upon the other cannot be ſettled till this 
is diſpoſed of. 

Upon this rule it is neceflary to report 
the trial. | 

&« This proſecution is an information againſt 
the defendant for printing and publiſhing a 
libel in the Public Advertiſer ſigned Junius. 

& The tenor of which is ſet out with proper 
averments as to the meaning of the libel, the 
ſubje& matter, and the perſons concerning 
which and of whom it ſpeaks, with inuendos 
filling up all the blanks and the uſual epithets, 

In ſupport of the proſecution they proved 
by Nathaniel Crowder, that he bought the 
paper produced, and twelve more, from Col- 
field, the defendant's publiſher, in the defen- 


dant's publiſhing-room, the corner of Ivy-lane. 
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** That he goes often there, has occaſionally 
ſeen the printing-room, and has had papers in 
the printing-room. | 

They r-ad the paper ald and the 
tenor agrecd with the information. | 

„ George Harris, Regiſter of Pamphlets and 
News-Papers, proved, that the defendaht him- 
ſelf and ſervants paid the duty for advertiſe- 
ments in the Public Advertiſer; the defendant 
had paid himſelf, and all the payments were 
on his account. 

„That defendant has made the uſual affi- 
davi ind has been allowed the ſtamp-duty 
for ſuch papers as were unſold. 

„That the duties on advertiſements in the 
paper now in queition were paid by defendant's, 
jetvant, and the receipt given on defendant's, 
account, 

„William Lee, Clerk to Sir John Fielding, 
ee that he often carried advertiſements, 
for the Public Advertiſer, to 1 defendant's, 
the corner of Ivy- lane. 

* That he generally paid ready money; 
that he had ſeen money paid to the defendant 
for advertiſements, and he had a receipt from 
the defendant ſigned by him, the 29th of No- 
vember, for 221. for printing adverſiſements 
in the Public Advertiſer. On the part of the 
de fendant they called no witneſſes. 

„His Council objected to ſome of the in- 
uendos, but they principally applied to the 
Jury to acquit the defendant from the paper 
being innocent, or not liable to the epithets 
given it by the information; or that the de- 

| fendant's 


* 


fendant's intent in publiſhing did not deſerve 
the epithets in the information. 

„There was no doubt, but that the evi- 
dence, if credited, amounted to proof of print- 
ing and publiining by the defendant, 

«© There may be caſes where the fact proved 
as a publication, may be juſtified or excuſed as 
Jawful or innocent; for no fact which is not 
criminal, in caſe the paper be a libel, can 
amount to a publication of which a defendant 
ought to be found guilty. 

But no queſtion of that kind aroſe in this 
cauſe. 

« Therefore I directed the Jury to conſider 
whether all the inuendos, and all the appiica- 
tions to matter and perſons, made by the infor- 
mation, were in their judgment the true mean- 
ing of the paper. 

& If they thought otherwiſe, they ſhould 
acquit the defendant : Bur, if they agreed 
with the information, and believed the evi- 
dence as to the publication, they ſhould find 
him guilty, 

If the Jury were obliged to find whether 
the paper was a libel, or whether it was a libel 
toſuch a degree as to deſerve the epithets given 


it by the information, or to require proof of 


the expreſs intent of the defendant in printing 
and publiſhing, and of its being malicious 
to ſuch a degree as to deſerve the epithets gi- 
ven by the information—then this ae 

was wrong. 
&« In ſupport of it, I told them, as 1 have, 
from indiſpenſable duty, been obliged to tell 
a 2 | every 
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every Jury, upon every trial of this kind, to 
the following effect. 

„That whether the paper (meaning as al- 
ledged by the information) was in law a libel, 

was a queſtion of law upon the face of the re- 
cord; for, after convict on, a defendant may 
move in arreſt of judgment, it the paper is not 
a libel. 

„ That all the epithets in the information 
were formal inferences of law from the print- 
ing and publiſhing. 

„That no proof of expres malice was ever 
required, and is in moſt caſes impoſſible to be 

iven, 

« That the verdict finds only what the law 
infers from fact: Therefore, after conviction 
a defendant may, by affidavits, leſſen the de- 
gree of his guilt. 

& That where an act, in itſelf indifferent, if 
done with a particular intent, becomes crimi- 
nal, there the intent muſt be proved and found : 
But where the act is in itſelt unlawful, as in 
this caſe, the proof of juſtification, or excuſe, 
lies on the defendant ; and in failure thereof, 
the Jaw implies a criminal intent. 

The Jury ſtaid out a great while, many 
hours; at laſt they came to my houle ; (the ob- 
jection of its being out of the county being 
cured by conſent.) In anſwer to the ufual 
queſtion put by the officer, the foreman gave 
their verdict in theſe words: 

“ GvILTY of. printing and publiſhing ox Lx.“ 
Nothing more paſſed. 

& The officer has entered up the verdict li- 
terally, without ſo much as adding the uſual 

words 


0 vii 


words of reference, to connect the verdi& with 
the matter to which it is related. 

Upon this the two rules I have ſtated were 
moved for. 

„Upon that obtained by the Attorney- 
General, the affidayit of a Juror was offered 
by the Counſel for the defendant. 

«© But we are all of opinion that it cannot be 
received. 

«© Where there is a doubt upon the Judge's 
report, as to what paſſed at the time of bring- 
ing in the verdict, there the affidavits of jurors 
or by-ſtanders may be received, upon a mo- 
tion for a new trial, or to rectify a miſtake in 
the minutes. 

% But the affidavit of a juror never can be 
read as to what he then thought or intended. 

This motion conſiſts of two parts: Firſt, 
to fill up the formal words of reference; ſe- 
cond, to omit the word oNLY. 

« We are all of opinion, that the firſt is a 
technical omiſſion of the Clerk, and ought to 
be ſet right. 5 

« As to the ſecond, that the word ox Lx 
muſt ſtand in the verdict. 

There is no ground (from any thing 
which paſſed) to explain the ſenſe of the Jury, 
ſo as that the officer ought to have entered ' a 
general verdict. 

No argument can be urged for omitting 
the word ONLY, which does not prove that it 
can have no effect, though inſerted; and 
therefore it is a queſtion of law upon the face 


of the verdict, 
„The 
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« The defendant's motion muſt be conſi- 
dered upon the ground of the word onLy 
ſtanding ;—was it omitted, there could be no 
doubt. 

„Guilty of printing and publiſhing, where 
there is no other charge, is guilty; for no- 
thing more is to be found by the jury. 

In the cafe of the King againſt Williams, 
the Jury found the defendant guilty of print- 
ing and publiſhing the North-Briton No. 45 ; 
the Clerk entered it up guilty, and no ob- 
jection ever was made, 

«« Where there are more charges than one, 
guilty of ſome ONLY 1s an acquittal as to the 
reſt. 

*« But in this information there is no charge, 
except for printing and publiſhing. 

& Clearly there can be no judgment of ac- 
quittal ; becauſe the fact found by the Jury, is 
the very crime they were to try, 

„The only queſtion is, Whether, by any 
poſſibility, the word ot can have a meaning 
which would affect or contradict the verdict. 

That the law, as to the ſubject- matter of 
the verdict, is as I have ſtated, has been ſo 
often unanimouſly agreed by the whole Court, 
upon every report I have made of a trial for a 
libel, that it would be improper to make it a 
queſtion now in this place. | 

* Among thoſe who have concurred, the 
Bar will recollect the dead, and the living not 
now here. | 

And we all again declare our opinion, 


that the direction is right and according to law. 
| | This 
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tc This direction, though often given, ( with 
an expreſs requeſt from me, that if there was 
the leaſt doubt, they would move the Court) 


has never been complained of in Court; and 


yet, if it was wrong, a new trial would be 
of courle. 

« It is not now complained of. 

« Taking then the law to be according to 
this direction, the queſtion is, Whether any 
meaning can be put upon the word onLy, as 
it {ſtands upon the record, which will affect or 
contradict the verdict, 

If they meant to ſay, that they did not 
find it a libel, or did not find the epithets, or 
did not find any expreſs malicious intent, it 
would not affect the verdict; becauſe none of 
theſe things were to be proved or found either 
WAY. 

If, by or, they meant to ſay that they 
did not find the meaning put upon tke paper 
by the information, they ſhould have acquit- 
ted him. 

« If they had expreſſed this to be their 
meaning, the verdict would have been incon- 
ſiſtent and repugnant ; for they ought not to 
find the defendant guilty, unleſs they find the 
meaning put upon the paper in the intorma- 
tion; and judgment of acquittal ought to have 
been entered up. 

„If they had expreſſed their meaning in 
any of the other ways, the verdict would not 
have been alfected, and judgment ovght to be 
entered upon it. 

It is impoſſible to ſay with certainty what 

the 
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the jury really did mean; probably they had 
different meanings. 

If they could poſſibly mean that which if 
expreſſed would acquit the defendant, he 
ought not to be concluded by this verdict. 

It is poſſible ſome of them might mean 
not to find the whole ſenſe and explanation 
put upon the paper by the inuendos in the in- 
formation. 

<* If a doubt ariſes from an ambiguous and 
unuſual word in the verdict, the Court ought 
to lean in favour of a YVenire de Novo. 

6 We are under the lels difficulty, becauſe, 
in favour of a defendant, though the verdict 
be full, the Court may grant a new trial. 

% And we are all of opinion, upon the 
aw of the caſe, that there ſhould be a new 
trial.“ 
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GREAT-BRITAIN. 


GENTLEMEN, 

Late opinion'of the Court of King's 
Bench, upon the ſubject of Libels, 
has ſpread an univerſal alarm 

among men who underſtand the nature of 

our goyernment, and love the liberty and 
ſecurity, which it affords to the People. 

What I have to offer ſhall be addreſſed 

to you, Gentlemen ; becauſe, after all the 

debates and reſolutions of both Houſes, 
after all the conſultations and opinions of 
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judges are known, it muy depend ulti- 
mately upon your judgment, whether the 
doctrines lately revived ſhall paſs current in 
theſe kingdoms. The ForM of criminal 
trials leaves the guilt or innocence of hu- 
man actions to your deciſion : and nothing 
leſs than a total abolition of the TRIAL BY 
OUR PEERS, can Wreſt this power from the 
Jurymen of Great-Britain. | 

Tu laws of the Roman empire, and 
thoſe of many arbitrary governments, con- 
ſider the offence of libelling, when it 
affects the magiſtrate, as a ſpecies of the 
crimen leſe majeſtatis, and puniſh capi- 
fally the offender. In the earlier period 
of our own hiſtory we find the ſame no- 
tion prevailing in this country. Even fo 
late as the reign of Henry the Eighth, 
whoſoever predicted the king's death was 
declared guilty of high treaſon by a poſt- 
tive ſtatute, The modern doctrine of li- 
bels, conſidered as a miſdemeanor, is chiefly 
derived from adjudications of the Star 
Chamber, transſerred thence to the courts 
in Weſtminſter-hall, the judges cf the 


latter affiſting likewiſe in the former; and 
this 


15 


this law, thus originated, has been mode- 


rated only by general declarations of the 


legiſlature, that exceſſive fines ought not 


to be impoſed, and by the power of a jury 
to acquit the priſoner, 


A FREE preſs is eſſential to a free go- 


vernment, eſpecially where a ſingle magiſ- 
trate poſſeſſes great authority and much 
larger influence; and a man may venture 
to affirm, without a gift of prophecy, that 
the loſs of one muſt be attended with the 
ruin of the other. If the Crown, by art 
or violence, ſhall ever fo far prevail, as to 
place the adminiſtration of criminal juſtice 
ſolely in the hands of ſingle magiſtrates, 
who, like other men, are liable to corrup- 
tion ; the king is from that moment ab- 
ſolute. While the trial by juries ſubſiſts 
in its proper vigour, and criminal judica- 
ture thereby remains with the great body 
of the nation, no avenue will be open to 
oppreſſion. The intereſt of the ſlate may 
be ſacrificed by miniſters with impunity ; 
but the people will continue free. Openly 
to deſtroy this noble privilege might exceed 
eyen the ſtrength of parliament: to under- 
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mine it by ſecret art, the beſt abilities in 
Weſtminſter-hall have frequently been em- 
ployed. Should an attempt to narrow the 
power of juries ſucceed in the ſubject of li- 
bels, no greater advantage can be given for 
future attacks, In vain might our rights be 
defined by the cleareſt laws, unleſs the ſpirit 
of liberty be preſerved among us. The 
dead letter of law will prove a feeble bar- 
rier againſt a magiſtrate armed with the 
whole authority of government, How 
can an individual be ſafe unleſs his fellow- 
citizens underſtand their reſpective rights, 
and fly to the defence of them as a com- 
mon cauſe? How can they underſtand ? 
how can they defend theſe rights, unleſs 
frequent diſcuſſion ſhall make generally 
known thoſe powers, with which the 
conſtitution inveſts the ſeveral orders of 
the ſtate ? 

Ie we look back to the barbarous ages 
of our own hiſtory, we ſhall ſee ſcarce 
any civil or religious controverſy terminated 
without violence, and different factions per- 
petuelly appealing to the deciſion of the 
ſword, Even in the laſt century our an- 

| ceſtors, 


„ 

ceſtors, after many grievances were re- 
dreſſed, took arms againſt their ſovereign, 
wading through the horrors of a civil war 
* to military deſpotiſm. To the increaſing 
knowledge of ſucceeding times are we 
chiefly indebted that ſuch dreadful ſcenes 
have not been renewed. In no country 
upon carth do the people ſo well under- 
ſtand the nature and true end of govern- 
ment as in this iſland, Men have here 
learnt from experience, that civil liberty 
can only be preſerved by a regular execu- 
tion of the laws, while the laws them- 
felves are preſerved by a ſenſe of com- 
mon intereſt, Men become every day 
more accuſtomed to the free diſcuſſion of 
public affairs, and are with greater diffi- 
culty ſeduced by artful mifrepreſentations, 
or inflamed by ſeditious demagogues. The 
Marquis de Squillacci is compelled to quit 
MapRkiD ; while Sejanus, were he a mi- 
niſter in this country, might walk the 
ſtreets of Loxv Do with ſafety. 

TuE People are not that many-headed 
monſter, which ſome endeavour to repre- 
ſent them; and experience evinces that it 

is 
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is better to guide them like rational crea- 
tures, than to drive them like brutes. 
What devaſtation have religious contro- 
verſies occaſioned? while by abſurd at- 
tempts to force opinion, the paſſions of 
men were engaged on the fide of error, 
and kingdoms have been deluged with 
torrents of blood. Eccleſiaſtical perſecu- 
tion has ſlept for more than a century. 

The ſtorm is huſhed in peace, and we 
now look back with wonder and aſtoniſh- 
ment to the folly of paſt ages. The moſt 
frivolous diſpute may become of the laſt 
importance, from imprudent zeal in the 
magiſtrate, and deſtroy the tranquility of 
a mighty empire, where Men are not ac- 
cuſtomed to think freely, or diſtinguiſh be- 
tween truth and falſhood. Hence let 
princes learn this uſeful leſſon, To reſt the 
foundation of their power on the true baſis 
of all government, the confidence and at- 
fections of an enlightened people. 

THE events of laſt year alone will be 
ſufficient to refute the common error, 
that ſ.vere reſtraints upon the preſs are ne- 
&/ory to the ſupport of government. Ex- 

ceſſive 
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ceſſive virulence carries its own antidote 


along with it, and tends ſo effectually to 
alienate the minds of the people from its 
authors, that I remember a ſoſpicion late- 
ly aroſe of a wretched libeller's being 
paid by the miniſter, to diſgrace the cauſe 
of his opponents. This opinion of its 
effects was certainly univerſal, for all 
parties diſclaimed the writer. 

BeFoRE I enter upon the ſubject pro- 
poſed, it may not be amiſs to explain, for 

the benefit of thoſe who are unacquaint- 
ed with legal forms, the reaſon why the 
general iſſue, that is, a general denial of 
the whole charge, can alone be pleaded” 
in criminal, though the contrary practice 
is occaſionally admitted in civil caſes. It 
is ſimply this: A civil right, together with 
a ſceming violation of that right, may be 
acknowledged, and yet the party may not 
be entitled to recover any ſatisfaction. I 
complain to a coutt of juſtice that AB 
rode over my field, and damaged my corn. 
A B admits all this to be true, but ſays I 
had granted him a tight of way through 
my Feld to his own. 
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In criminal caſes it is impoſſible to 

admit the charge to be true, and after- 

wards plead a defence, becauſe every 

thing, that will juſtify the act, denies the 

criminal intention, which is of the eſſence 

of a crime, and muſt be ſet forth in the 

information or indictment. Thus the 

epithets 7razzorouſly, feloniouſly, &c. are 

conſtantly applied to the act ſuppoſed to 

have been committed, as the nature of 

the crime, which the proſecutor means to 

impute, may require. The party accuſed 

pleads © that he is not guilty of the crime, 

« in the manner and form as alledged 

+< againſt him. © The jury are ſworn * to 

« well and truly try the matter in iſſue, 

© and true deliverance make.“ When 

the jury return, they are aſked, by the 

clerk, « How ſay you, is A B guilty of 

e the treſpaſs and miſdemeanor where- 

« with he ſtands charged?” If the 

Foreman anſwers © GuiLTy,” the clerk 

again ſays to the jurors, Well then, 

. ee you ſay AB is guilty of the treſpaſs 
in manner and form as he ſtands in- 
| * dicted, or informed againſt, and ſo you 
1 | cc ſay 
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« ſay all.“ The jurors anſwer, © Yes.” 
Whereupon the verdict is drawn up, 
and added to the record thus: * The 
* jurors upon their oaths ſay, that A B is 
* guilty of the treſpaſs and miſdemeanor 
in manner and form as above alledged 
« againſt him.” How plain and ſimple! 
Is here any room for ſophiſtry or argu- 
ment? Can the mind of man entertain 
a doubt reſpecting the province of a jury? 
They actually do determine the h 
crime, or charge in the information, Such 
has been the form of our criminal 
trials, as far back as any traces can be 
found in legal antiquities of this country. 
If a doubt could yet be entertained, a 
flight attention to the form of a ſpecial ver- 
dict muſt remove it. If the jurors ſhould 
not chooſe to determine any queſtion of 
law which may ariſe, they ſtate the facts 
ſpecially, and pray the judgment of the 
court upon the point of law, concluding, 
That if ſuch be the opinion of the 
© court, then they find the defendant 
«& GuiLTY, If the court be of a con- 
* trary opinion, then they find him NoT 
* GUILTY,” Is not here the cleareſt diſ- 
C tinction? 


%% 


tinction? Is it not evident when the 
jury mean to determine the whole, and 


when only a part? Does not this dif- 


' ference of form prove to a demoanſtra- 


tion, that the jury may determine the com- 
plicated queſtion of law and fact? Sir 
William Blackitone ſays in expreſs terms 
They may ; and adds, as an exhortation to 
the ſtudy of the law, that the want of a 
competent knowledge therein, to enable 
jurymen © to acquit themſelves with any 
e tolerable propriety, has thown more 
« power into the hands of judges to di- 
© rect, controul, and even reverſe, their 
« Verdicts, than perhaps the conſtituticn 
c intended.” 

An objection 1s made, 191 either by 
demurrer before, or in arreſt of judgment 


after trial, the opinion of the court may 


be taken, who therefore muſt judge of 
eriminality. Criminality ! as relative to 
what? As relative to the znformation ? I 
grant it. But the application of that z7- 
formation to the perſon accuſed is confeſſed 
by demurrer in one caſe ; is found by the 
jury in the other. If no crime be charged 
zn the information, no judgment can be 

given; 


En) 

given; becauſe the party confeſſes, or the 
jury finds, nothing but what is contained 
in that information. 

When the verdict of the jury in the 
King and Woodfall was firſt known, I 
found no difficulty in pronouncing it an 
acquittal, The expreſs negation of all 


evil intention appeared to my underſtand. 


ing, ſo repugnant to the idea of a crime, 
that I paid little attention to the cavils of 
ſome loquacious Templars, who ſeemed 
to be puzzled with technical difficulties, 
the nature of which they themſelves did 
not comprehend. Theſe difficulties be- 
come important, when adopted by higher 
authority, 

IT was charged in the information, that 
Mr. Woodfall did 4vickedly and maliciouſly, 
with intent to ſtir up ſedition, &c. print 
and publiſh 4 certain ſcandalous libel ſigned 
Junius, which followed verbatim, with pro- 
per innuendoes. The jury found him Czzlty 
of printing and publ:ſhing only. No words 
can be leſs liable to miſrepreſentation. 
ONLY excludes every thing which is not 
| expreſſly found, that is, every thing 
but printing and publiſhing the paper 

C 2 recited 
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recited in the information. If evil in- 
tention be an object of the jury's enquiry; 
if the jury may determine the criminality 
of the paper ; in either event Mr. Wood- 
fall has been acquitted, Accordingly the 
judgment of the King's-bench goes de- 
ciſively to theſe points. I ſhall tranſcribe 
the words of the opinion. © If they (the 
* jury) meant to ſay that they did not find 
ce it a libel, or did not find the epithets, 
or did not find any“ malicious intent, it 
© would not affect the verdict; becauſe 
e none of theſe things were to be found 
either way.” The context plainly ſhews, 
that upon all theſe applications of the 
excluding word ONLY, the verdi& would 
have been deemed a conviction : becauſe 
the court afterwards declare the verdict 
void for uncertainty, as * it is poſſible 
ſome of them {the jury) might mean 
© not to find the whole ſenſe and expla- 
“nation put upon the paper by the in- 
% nuendo's in the information.“ 

Here then is a folemn declaration, 


* The word expreſs is here omitted; ſee the rea- 
fon 1n preface to the opinion, 


that 


1 

chat a jury in a charge of libel have no 
right to determine the innocence or crimi- 
nality of the paper; that the jury by a 
general verdict of guilty find the fact of 
publication, and verbal ſupply of innu- 
endoes only; that the jury cannot decide 
upon the criminal or innocent intention 
of the publiſher; and that a direction of a 
judge leaving any of theſe matters to a 
jury would be illegal. 

IT is not difficult to trace to its ſource 
this conteſt of juriſdiction between the jury 
and the court. It ariſes from the dif- 
ferent nature of that evidence, which 
may be applied to prove criminal intention 
in proſecutions for different offences. 
Where the crime is theft, for inſtance, 
there can be no room for any variance 
of opinion. The intention to ſteal (which 
is ſignified by the word /elonzoufly in the 
indictment ) muſt always be collected 
from circumſtances accompanying the act; 
circumſtances which can only be known to 
the jury ; of which the court cannot re- 
ceive any evidence. How happens it that 
in a Charge of libelling, malicious, ſcandal- 
ous and ſeditious, ſhould have no meaning? 

that 
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that in this crime alone ſuch epithets are of 


no importance? mere formalities? infer- 


ences of law from the ſimple act of publi- 
cation, an act in itſelf extremely innocent? 
Whence have ariſen theſe pretenſions of 
judges? The ſolution will not be difficult. 


CRIMINAL INTENTION in the publica- 


tion of a libel may be proved by two 
ſorts of evidence; one internal, ariſing 
from the nature of the paper; the other 
6xternal, from the circumſtances accom- 


panying the act of publication. The firſt 


(being ſtated on the record) lies open to 


the obſervation of court and jury; the 


other ſpecies of evidence can be known to 
the jury alone. The Court of King's- 
bench adverting only to the firſt ſpecies, 
and deſirous of drawing the whole judi- 
cature to themſelves, declared that an ex- 
preſs excluſion of criminal intention by 
the verdict of a jury, would avail nothing: 


but that such VERDICT, (if the act of 


publication together with the verbal ſup- 
ply of innuendoes was found) would 
operate as a conviction. Should this be 
the law of England, a very ridiculous con- 


ſequence would follow! A man might 


have 
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have the cleareſt proof of his innocence 
without a poſſibility of producing it ! To 
the jury he could not ; becauſe they are 
not to judge of intention: nay, an expreſs 
negation of criminal deſign by them would 
be void, and of no effect. Before the 
court at Weſtminſter it can not be pro- 
duced; becauſe ſuch evidence will contra- 
dict the general verdict GuiLTy. 

A man carrying a libel to a magiſtrate, 
moſt certainly is a publiſher. So a ſtu- 
dent taking notes in a court of law, and 
communicating thoſe notes to another. 
So likewiſe a man tranſcribing an informa- 
tion by the direction of the attorney-ge- 
neral, and collating ſuch tranſcript with 
the foul copy by the aſſiſtance of another 
perſon. All theſe are publiſhers, but not 
criminal. Yet if a jury cannot judge of 
intention, the evidence of theſe facts can- 
not be received by the court, becauſe it 
will contradit the verdict. 

Mx. Almon molt certainly was a pub- 
licher. He kept a ſhop ; ſold pamphlets ; 
and gave a general authority to his ſervants 
for that purpoſe. He was therefore bound 
by the acts of ſuch ſervants, and liable, in 

a civil 


( 16 ) 


a Civil ſuit, to every demand founded on 


their acts. Vet was he exempt from pro- 


ſecution for a crime; becauſe criminal in- 
tention can be imputed to the ſervant 


alone, who without his maſter's know- 


ledge ſold the identical paper. Lord 
Mansfield felt this truth, when he 


| ſaid (upon the motion for a new trial) 


that had this appeared in evidenee as 
opened by the counſel, he ſhould have 
directed the jury to acquit the defendant. 
The error of the attorney-general was 
likewiſe extremely natural, who thought 
this evidence could not be received after 


conviction, as impeaching the propriety 


of the verdict. But neither one nor the 
other ſeems perfectly conſiſtent with the 


opinion of the court, that the jury can 


only determine the fact of publication. Mr. 


Almon could have been acquitted upon no 


other ground than a defect of criminal in- 
tention. Neither could the evidence of 


this defect contradict the verdict, if the 


jury had determined the ſimple ſact of 


publication alone. 
I cANNOT diſmiſs Mr. Almon's caſe 


without obſerving another moſt danger- 


OUS 
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ous encroachment upon the office of a 
Jury. It was urged at the bar and approv- 
ed by the court, „ That Mr. Almon's 
actual aſſent to the publication was ne- 
0 ceſlary to fix any crime upon him, and 
« that a ſale by a ſervant was only evi- 
e dence cf that aſſent.“ The refuſal of a 
new trial was founded upon the propriety 
of a judge's direction, who laid down this 
poſition, © That the fale by the ſervant 
« was primd facie-evidence of a ſale by the 
«© maſter, and became concluſive, if not 
ec contradicted by other evidence.” This 
poſition cannot be law ; becauſe the pecu- 
liar province of a jury is to judge of the 
weight and import of evidence, which by 
ſuch a determination would be vreſted 
from them. I have read of legal deciſi- 
ons reſpecting the competence of evidence, 
that is, whether it be admiſſible, and may 
be laid before the jury: But this opinion 
of the judges preſcribes the e of evi- 
dence, and compels the jury (whether con- 
vinced or not) upon their oaths to declare 
that the maſter did aſſent to the publica- 
tion, I am not much ſurpriſcd at the un- 
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eaſineſs of Mr. Mack worth, or that he 


did immediately underſtand this ze rule 
of law. Ds 

TE conſtant practice of the court of 
King's-bench to admit affidavits to be read 
after conviction may in ſome fort have 
tended to confound the reſpective duties 
of court and jury. Indeed, were we abſo- 
lutely certain of a conſtant ſucceſſion of 


upright and honeſt judges, little miſchief 


might enſue from ſuch confuſion, A no- 
minal puniſhment, where the party is in- 
nocent, might be nearly the ſame with 


no puniſhment at all. Unfortunately this 


argument would have equal force, if urged 
for the total abolition of our government, 
and an implicit ſubmiſſion to the will of 


one man. To be ſerious ; let us turn from 


miſdemeanors, where the puniſhment is 
uncertain, to other crimes, and the abſur- 
dity of this doctrine will appear in its true 
colours. Let the judgment of the court in 
Mr. Woodfall's caſe be the law of Eng- 
land, and I will undertake to hang as a 
traitor a very good friend to the govern- 


ment, for the very act by which he meant 
+5Þ to 


E 
to ſerve his king. Suppoſe the enemy 
landed; and a manifeſto publiſhed ex- 
citing the people to join the invaders. A 
good friend of government ſends a meſ- 
ſenger with this manifeſto to the ſe- 
cretary of ſtate. He is indicted, for 
that he fraiterouſiy, and with intent to 
aſſiſt the king's enemies, did pub- 
liſh the paper, &c. The jury are told 
they have nothing to do with intention; 
that zrazterouſly, &c. are inferences of 
law. The publication is proved ; there 
are no blanks in the paper to ſupply. The 
man is therefore convicted, and muſt be 
hanged. . 

Tux laws of every country exempt cer- 
tain perſons from puniſhment, confider- 
ing them as naturally incapable of com- 
mitting a crime. To puniſh ſuch perſons 
(independent of the immorality and ſavage 
_ cruelty of the act) would be repugnant 
to the firſt principle and foundation of cri- 
minal juriſprudence, which is, “by the 
ce terror of example to take from men 
ce the will or intention to offend againſt 
ce the laws.” The ſpectacle of an idiot dy- 
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10 
ing under the hands of juſtice may raiſe 
pity and commiſeration in the boſoms of 
beholders; but can awaken in no mind 


the idea of guilt, or impreſs a thought of 
puniſhment as the conſequence of a crime. 


Vet theſe poor creatures muſt ſuffer by the 


new doctrines ; for juries cannot judge of 


a defect of vill, and upon the face of the 


record, from which alone the court can 
judge, all is right. 
THe like conſequences would follow, 


ſhould the court arrogate to themſelves an 


excluſive power of deciding the queſtion, 
Libel or no Libel, The tendency of a 
paper muſt depend much on times and 
circumſtances, which cannot appear upon 
the record. That one inſtance may ſuffice : 
Suppoſe in ſome future times corruption 
ſhould be reduced into a ſyſtem, and with 
equal impudence and profligacy avowed ; 
ſuppoſe parliaments, by places and penſi- 
ons beſtowed on individuals, ſhould be- 
come as ſubſervient to the nod of a mi- 
niſter, as the ſenate of Rome to the freed- 


men of the emperors; ſuppoſe an Houſe of 


Commons ſhould aſſume privileges, and 
| eſtabliſh 


C. an } 

eſtabliſh principles, which muſt ſubvert 
the rights of all the electors in Great- 
Britain ; ſappoſe laſtly an attempt, open or 
covert, ſhould be made to wreſt from the 
people the trial by jury, that ſupport of 
perſonal independence, that great ſecurity 
of our fortunes, our lives, and liberty: In 
ſuch times perhaps even a moderate man 
might applaud, as an effort of patriot vir- 
tue, that remonſtrance, which amidſt com- 
mon occurences might juſtly be deemed 
the offspring of madneſs or ſedition. This 
picture will not pleaſe the taſte of ſome. 
Let us turn the canvaſs, and we may 
there behold Mr. Locke convicted of a li- 
bel upon the conſtitution, in favour of pre- 
rogative. Do not be alarmed. I ſpeak of 
his Eſſay on Government. There are ſome 
unguarded expreſſions, which taken ſingly 
ſeem to authorize a government indepen- 
dent of Law. The context indeed ſuffici- 
ently explains his meaning; but this, in the 
opinion of an attorney-general, might run 
the gecord into too great a length. Sup- 
pole therefore the context omitted, and in 
that caſe it capnot appear to the court; 

the 
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the. jury are mere judges of publica- 
tion alone (for there are no vlanks in the 
book) and Mr. Locke is found gencrally 


guilty of a libel upon our conſtitution of 


government as citabliſhed at the Revolu- 
tion ; though all the world will readily 
believe Mr. Locke to have been no fa- 
vourer of abſolute monarchy. 

Tux dulleſt invention might ſuggeſt in- 
numerable abſurdities of the like kind, 
which muſt follow ſrom this opinion of 


the court, ſo gravely delivered and ſo ſo- 


lemnly defended, Nothing can excuſe my 


Having inſiſted upon this head of argument 


but the great authority by which Lord 
Mansfield's directions to the jury is ſupport- 
ed, wherein he plainly tells them (though 
in other words) that they ought to in- 
quire only of a part of the charge con- 
tained in the information, which part if 
they believed, they muſt upon their oath 
declare the defendant generally guilty of 


the whole ; for he did not exhort them to 
find a SPECIAL VERDICT. 


Tre firſt mention J find of this doc- 
trine is, in the caſe of one Udal, a puritani- 
cal 


(3 
cal clergyman, who was tried for ſeditious 
words 1n the reign of Queen Elizabeth. 
This being a capital offence by ſtatute, he 
could not be tried in the Star-chamber, but 
was turned over to more regular proceed- 
ings in the Court of Queen's-bench. Udal 
had written a book called A Demonſtra- 
tion of Diſcipline, in which he inveighed 
againſt the government of biſhops. -It was 
pretended that the biſhops were part of the 
queen's political body; and to ſpeak againſt 
them was really to attack her, and was 
therefore felony by the ſtatute. The coun- 
ſel, who conducted the proſecution for the 
crown, told the jury he would prove, Firſt, 
The malicious intention of the priſoner in 
making this book ; Secondly, That he was 
the author ; and, Thirdly, That theſe mat- 
ters contained in the indictment were fe- 
lony by the ſtatute. Judge Clarke, how- 
ever, thought all this unneceſlary, and told 
the jury they were to enquire only whe- 
ther Udal was the author of that book; 
all the reſt, ſays he, is matter of law, and 
has been already determined before we 
came hither. To prove the ſact two pa- 
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pers were produced, one ſaid to be an ex- 
amination, before the High Commiſſioners, 
of a man who affirmed Udal told him he 
was the author ; the other paper appeared 
to be the confeſſion of a perſon who had 
heard a friend of Udal ſay he was the au- 


thor. The judge would not allow the 


priſoner to contradict this by other wit- 
neſſes; which, it ſeems, was never to be 


permitted againſt the queen. They ten- 


dered him an oath, by which he was re- 


| quired to ſwear that he was not the au- 


thor of the book; and his refuſal to give 


that teſtimony was employed as the 


ſtrongeſt argument of his guilt. After 
much delay, and frequent meſſages from 
the judge, explaining no doubt the A 
ect of this evidence, the jury were pre- 


vailed upon to bring in a general verdict 


of GuiLTy. This, it muſt be confeſſed, 
is a direct authority in favour of a late de- 
termination; though, conſidering the mul- 
tiplied iniquities in the trial, and that the 
opinion of Mr. Juſtice Clarke was not 
given upon ſolemn argument, this pre- 

cedent 
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cedent will ſcarcely be thought ſufficient 
to eſtabliſh the doctrine. 

Ir may be worth while here ſhortly to 
explain the uſual proceeding of the High 
Commiſſion Court, before whom the only 
material, though by law inadmiſſible, evi- 
_ dence was obtained. Any word or writing 

which tended towards hereſy or ſedition, 
was puniſhable by the High Commiſſion» 
ers, or any three of them: They alone 
were judges what expreſſions had that ten- 
dency : They proceeded not by informati- 
on, but by rumour, Iſuſpicion, or according 
to their own fancy; They adminiſtred 
an oath, by which the party, cited be- 
fore them, was bound to anſwer any 
queſtions which ſhould be propounded to 
him; and whoever refuſed this oath, tho' 
under pretext that he might thereby be 
brought to accuſe himſelf, was puniſhable 
by impriſonment. To render this inquiſi- 
torial tribunal complete, the commiſſioners 
were appointed during pleaſure. by the 
queen, who thus became both party and 
judge. One would imagine that the like 
tribunal cannot now be found on this fide 
E¾,. Turkey; 


. 


Turkey. Yet, ſtrange as it may ſeem! an 
exact counter- part exiſts at this moment 
in the Court of King's-bench! An infa- 
mous libeller, and therefore perhaps his 
caſe was not regarded, had publiſhed a 
very abuſive paper againſt Lord Mans- 
field. It was pretended, that to fpeak evil 
of his lordſhip was a contempt of the 
king's courts. Upon this equitable con- 
ſtruction he was arreſted as a contemner 
of public juſtice, and upon his refaſal to 
take the oath to anſwer interrogatories, was 
thrown into priſon, there to remain du- 
ring life, had not he been releaſed by the 


humanity of Mr. De Grey, the preſent 
attorney-general. Had he ſubmitted to 
the oath, and confeſſed the publication, 
the court“ muſt then have proceeded to 


In juſtice to the preſent judges the Author finds 
Himſelf obliged to declare, that all this doctrine is to 
be found in books otherwiſe of good authority, and 
is by no means of modern invention, Here, once for 
all, the Author begs leaye to obſerve, that he means 
no perſonal reflection, but merely to examine an 
ppinioa upon a ſubject of great national importance. 
If it would not be thought preſumption, he would 
likewiſe add, what he has Hequently maintained in 


_ inflic 
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inflict ſuch puniſhment, as the judges in 
their great - mercy thought a ſufficient 
vengeance for a private, perſonal injury, 
All this may be done for a ſuppoſed offence 
by writing ; an act, which can be defined 
by no law, and is criminal or innocent at 
the option of the parties offended. Let 
common ſenſe determine if ſuch a tribu- 
nal can be tolerated in a free country. 

Tux origin of this power was probably 
no more than this. If in any cauſe de- 
pending before the ſupreme courts of juſ- 
tice, the proceſs, or writs of theſe courts 
were abuſed, or forcibly reſiſted, it be- 
came neceſſary to remove theſe obſtruc- 
tions to the public juſtice of the kingdom, 
without waiting the ordinary mode of 


private company, that in his judgment, the conſiſ- 
tency of Lord M- d's conduct intitles him to 
the praiſe of integrity ; and that this country is 
greatly indebted to him for conſiderable improve- 
ments ia its juriſprudence, particularly on commercial 
ſubjects ; however little he may have attended to 
thoſe forms of judicial proceeding, which diſtinguiſh 
the province of a judge from that of a jury, and are 
therefore intimately conneRed with our conſtitution 
of government, 
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trial, To what purpoſe iſſue new pre- 
cepts, which may again be abuſed or re- 
ſiſted by the ſame offenders? Any per- 
ſon therefore hardy enough to petvert 
or refiſt the writs or commands of theſe 
courts, the charge being ſupported by affi- 
davit, was attached for this contempt, and 
was puniſhed without the intervention of 
a jury. Yet even in this caſe the practice 
has conſtantly prevailed, introduced pro- 
bably as an indulgence to the accuſed, 
that if the party choſe to deny the fact, 
or otherwiſe to exculpate himſelf upon 
oath, he was turned over to the ordinary 
mode of -proſecution *®, What was intro- 


* If the ordinary regular proceſs be reſiſted an 
attachment muſt go, that is, ſubmiſſiun to the laws 
muſt be compeiled by force, When the party is ar- 
reſted, though actuad re/ilance be proved, this may 
have ariſen from miſapprehenſion or miſtake; in 
which caſe he is no contemner of public juſtice. In- 
terrogatories ought therefore bo be exhibited, that 
the party may have an opportunity to explain his 
motives, or ſo to ſtate the fact that it will appear to 
be no contempt; and conſequently that he ought not 
(whatever other offences he may have committed) to 
be puniſhed without that trial, to which he has ever 


duced 
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duced as an indulgence, ſoon became an 
engine of oppreſſion, and a refuſal to an- 
ſwer is no longer regarded as a confeſſion 
of the truth of the fact charged, but the 
party for this refuſal is committed to 
priſon, Thus by calling any writing, of 
a ſuppoſed tendency to leſſen the dignity 
or authority of judges, a contempt of 
court, the magiſtrate, in deſpite of 
common ſenſe; appears in the inconſiſtent 
characters of party offended and judge, and 
may puniſh any author, whoſe expreſſions, 


been willing to ſubmit. All this is rational, but the 
modern practice will be found one heap of abſurdities. 
It is now uſual firſt to ſerve the party with natice to 
ſhew cauſe; his ſubmiſſion to which proves that the 
extraordinary mode is net neceſſary, Upon this rule 
he may anſwer upon oath, and ſupport his own affi- 
davit by the teſtimony of all who were privy to 
the tranſaction. If the court ſhould think his defence 
inſufficient, and that he ig gulty of a comtempt, then 
interrogatories are exhibited for further information. 
Should the party refu'e to anſwer, that is, not attempt 
to defend himſel/ alone when he has already failed with 
the aſſiſtance of others, he is then committed to pꝓti- 
ſon (perhaps ſor liſe) becauſe the man will not at- 
tempt impoſſibilities, This, it is pretended, is the 
law of England! | * 
however 
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however doubtſul, he may think fit ts 
apply to his own conduct. This brings 
to my mind an argument of Serjeant 
Rolfe, on behalf of his client, a chancellor 
of Oxford, who claimed cognizance of an 
action brought againſt himſelf. The ar- 
gument is curious, and worth tranſcribing. 
Jeo vous dirai un fable. En aſcun temps 
uit un pape, et avoit fait un grand offence, 
et les cardinals vindrent a luy et di rfoyent a 
Iuy * peccaſti : et il dit, © judica me :” et 
ils diſoyent, c non poſſumus, quia caput es ec- 
* clefie ; judica teipſum: et Papoſtol dit, 
ce judico me cremari; et fuit combuſtus; et 
apres fuit un ſainct. Et in ceo cas il fuit ſon 
juge demene, et iſſint neſt pas inconvenient 
que un home ſoit juge demene. The Reader, 
perhaps, not being a good catholic, may 
have little faith in the infallibility of popes 
or judges ; and, however! great the reſpect 
he may entertain for Lord Mansfield, may 
think with the vulgar, that the beſt way 
to preſerve a man's honeſty, is not to lay 
him under violent temptations to fin. 

LET us now quit this digrefſiqn, and 


return to our ſubjeR. 
THE 


6 


Tur next caſe I meet with is of equal 
weight with the former. One Penry, a 


zealous puritan, had written.-againſt the 


hierarchy ſeveral tracts, ſuch as Martin 
Mar-prelate, Theſes Martiniane, and other 
compoſitions, full of low ſcurrility and pe- 
tulant ſatire. After concealing himſelf for 
ſome years, he was ſeized ; and as the ſta- 
tute againſt ſeditious words required that 
the criminal ſhould be tried within a year 
after committing the offence, he could not 
be indicted for his printed books. He was 
therefore tried for ſome papers found in his 
pocket, as if he thereby had ſcattered ſo- 
dition: A Jury being taught to believe 
theſe papers in the man's pocket, like thoſe 
found in Colonel Sidney's cloſet, good proof 
of ſedition or treaſon or any elſe, Penry 
for this offence was ebndemned and ex- 
ecuted. 

Suck an adminiſtration of juſtice, by 
the implicit ſubmiſſion of juries to the 4i- 
rection of the judge, ſomewhat reſembles 
in moderation that of Thamas Kouli Kan, 
who ordered a baker to be thruſt alive into 
an hot oyen, becauſe bread was too dear 

In 
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in his camp; nor is it unlike the ſenti- 
ments of a royal pedagogue, reſpecting 
one who differed from his Britannic ma- 
jeſty in ſome nice queſtions concerning the 
intimate efſence and ſecret decrees of God. 
The king hints to the States General in 
his letter upon this ſubject, that as to their 
burning Vorſtius for his blaſphemies and athe- 
iſm, he left them to their own Chriſtian 4wij- 
dim, but ſurely never Heretic better deſerved 
the flames. Happy the people whoſe 
lives and fortunes depend on the piety of 
princes! or the integrity of their dele- 
7 | 5 
Jamss, though a learned theologiſt 
and durner of heretics, was neverthe- 
leſs a man of humanity. During his 
reign no perſons, I believe, were hanged 
either for ſpeech or writing: even thoſe 
peculiar objects of the royal doctor's ha- 
tred, the puritanical clergy of Scatland, who 
were convicted of treaſon, becauſe they 
ventured to aflemble contrary to the king's 
exyreſs prohibition, (for ſuch were the no- 
tions of treaſon propagated by the judges 
of thoſe days) had their lives ſpared, and 
were 
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were only baniſhed the kingdom. The 
liberty of the preſs, highly valuable every 
where, but abſolutely neceſſary in a free 
government, was at this period wholly 
unknown. The High Commiſſion Court 
ſeverely repreſſed all heretical opinions in 
religion, that 1s, all inexplicable poſitions 
of private perſons, which were ſuppoſed 
to contradict the equally unintelligible ab- 
ſurdities of the magiſtrate; while the 
Court of Star-Chamber as rigorouſly en- 
forced an uniformity of political tenets, 
committing to priſon even members of 
the Commons, who dared by ſpeaking, 
tho' within their own houſe, to oppole the 
ſentiments of his Majeſty, who ſhone a- 
like in the different capacities of politician 
and divine. Queen Elizabeth had exerted 
her authority by reſtraints upon the preſs. 
She paſſed a decree in her Court of Star- 
Chamber, that is, by her own will and 
pleaſure, forbidding any book to be print- 
ed in any place but in London, Oxford, 
and Cambridge ; and another, in which 
ſhe prohibited, under ſevere penalties, the 
publiſhing any book or pamphlet ga 

F the 
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the form or meaning of any injunction made 
or ſet forth by her Majeſly or her Privy Coun- 
cil, or againſt the true ſenſe or meaning of 
any letters patent, commiſſions or prohibitions, 
under the great ſeal of England. James 
cloſely followed this excellent example ! 
extending the fame penalties to the im- 
' Porting ſuch books from abroad: and, to 
render theſe edicts more effectual, he af- 
terwards prohibited the printing any book 
without permiſſion from the archbiſhop 
of Canterbury, the archbiſhop of York, 
the biſhop of London, or the vice-chan- 
cellor of either Univerſity, or of ſome 
perſon appointed by them. The office of 
licenſer was in ſubſequent reigns eſtabliſh- 
ed by the authority of parliament ; but 
theſe regulations being temporary, were 
happily ſuffered to expire. Nor does any 
thing of the like kind now exiſt within 
this kingdom, unleſs a report which pre- 
vailed ſome time ſince in Weſtminſter- 
hall be true ; that the judges of King's- 
bench had by a rule of court forbidden any 
perſon to publiſh their proceeding; which 
order thus made, it was apprehended, 
51th might 


1 
might be enforeed by an attachment. For 
my own part, I am fatisfied this report 
was a groſs calumny on the Court; for 
it is impoſſible our preſent judges” could 
gravely tell the people of this country, 
they mult continue ignorant of that: law 
which is to be the rule of every man's acti- 
ons, and thus live in ſociety without 
knowing the obligations it lays them 
under. | | 
 DuR1NG the reign of Charles the firſt, 
almoſt all ſtate proſecutions were confined 
to the Star-Chamber, the judges of which 
claimed a right of puniſhing all miſde- 
meanors. They could not indeed ſentence 
a man to death, for in all capital caſes the 
intervention of a jury became neceflary : 
but this was rather a nominal than a real 
limitation of their power. Under the 
general term Miſdemeanor every the moſt 
innocent action was proſtribed, which was 
any-wiſe diſagreeable to the Court. For 
tranſporting effects or continuing in Lon- 
don contrary to the king's proclamation, 
gentlemen of the beſt characters were fined 
and impriſoned. Amidſt theſe enormities 

| com- 
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committed under the maſk of juſtice, we 
may eaſily believe that the miniſters of the 
preſs laboured under peculiar oppreſſion ; 
and that no book, which ſuppoſed any rights 
on the part of the ſubject, could obtain a 
licence: nor was even this ſanction of 
the magiſtrate, when obtained, always ſuf- 
ficient to protect the author, Men, who, 
in defiance of decency and common ſenſe, 
could ſo far debaſe their nature, as to 
maintain, that whenever any public exi- 
gency required ſupply, all property was 
transferred to the king; that no confent 
was requiſite for this purpoſe ; and that 
the divine laws required an abject compli- 
ance with every capricious demand of the 
prince; theſe men were rewarded with 
the higheſt honours and emoluments of 
the church ; their books were printed by 
the expreſs command of the king, while 
the miſerable author of any publication, to 
which the ingenuity of lawyers could ap- 
ply a contrary meaning, was puniſhed 
without mercy, Words ſpoken, which the 
laws of no free country regard as the ob- 
ject of criminal animadverſion, did not 
eſcape 
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eſcape the inquiſitorial violence of this ar- 
bitrary court. Atkinſon had reported, that 
the archbiſhop of Vork had incurred the 
king's diſpleaſure by aſking a limited to- 
Teration of the catholics, and an allowance 
to build ſome churches for the exerciſe of 
their religion. For this ſlander againſt the 
Archbiſhop he was condemned in the Star- 
chamber to a fine of 10001. to be com- 
mitted to priſon, bound to his good be- 
haviour during life, to be whipped, to be 
ſet in the pillory at Weſtminſter and three 
other towns in England. Robins, who 
Had been an accomplice in the guilt, was 
condemned þy a ſentence equally ſevere. 
PRYNNE, a barriſter of Lincoln's inn, 

having ſtrongly imbibed the pucitanical 
folly of the age, had written a book againſt 


ſtage- plays, comedies, interludes, malic, . 


dancing, and the like innocent amuſe- 
ments. His zeal againſt all theſe leviries, 
he ſays, was firſt moved by obſerving that 
plays fold better than the choiceft ſer- 
mons, and that they were often printed 
upon finer paper than the Bible itſelf. 


This ridiculous declamation was deemed 
a libel 


—— —— —= 
— ——— — 2 —— 


— 2 tn a 
— 


— — 
— —— 


2 


_ — 


— — — — 


— 


—— . 


1—— = 


1 
à libel upon the king's government, be- 
cauſe his majeſty had occaſionally viſited 
the play-houſes, and becauſe the queen 
ſometimes acted a part in paſtorals and in- 
terludes which were repreſented at Court. 
He was proſecuted in the Star-chamber for 
this offence. Although the innocence and 
enthuſiaſm of the man's intention was 
.evinced by having left the book three 
months with archbiſhop Abbot's chaplain, 
before he obtained a licence to print; and 
although the author denied upon oath, the 
ſmalleſt inclination to ſchiſm or ſedition, 
diſclaiming any part of his book which, 
contrary to his meaning, might bear 
ſuch a conſtruction; yet was Prynne con- 
demned to be put from the bar; to ſtand 
in the pillory in two places, Weſtminſter 
and Cheapſide; to loſe both his ears, one 
in each place; to pay 5000 l. to the king; 
and to be impriſoned during life. After 
the priſoner had been loaded with foul 
abuſe, the chief juſtice obſerves, that a 
| libeller's intention ought to be collected 
from the book alone; yet Rx did not extend 
this reaſoning to the publiſbers, who in this 
| caſe 


03 


cafe were only reprimanded ; or maintain 
that the intention even of the author m7ght 
not be gathered from other evidence, by 
thoſe who were to determine the guilt or 
innocence of the perſon accuſed. Four 
years afterwards Prynne, with two others, 
was again called before the Star-chamber, 
and, together with andther fine of 50001. 
was condemned to loſe what remained of 
his ears. Nothing was proved againſt 
Prynne, who was charged only with aſ- 
ſiſting in the publication of ſeveral libels, 
confeſſedly written and printed by other 
perſons. Such was the univerſal terror, 
that no Counſel dared to ſign his anſwer, 
containing only an apology for himſelf, 
with ſome remarks on the power of his 
judges, drawn from antient precedents 
and acts of parliament. The court re- 
ſuſed to receive any anſwer ſigned by the 


parties themſelves: yet upon no better 


pretext than this defect of plea within a 
time limited, were theſe men ſentenced 


to the moſt cruel puniſhment, and to be 


confined in priſon during life without the 
plc of pen, ink, or paper. What greatly 
aggra- 
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aggravates the outrageous violence of this 
proceeding is, that, at the very time theſe 
men were ſo rigorouſly perſecuted for not 
approving, with their rulers, the uſe of a 
corner cap, tippet, and ſurplice, the bit- 
tereſt invectives againſt Prynne and the 
whole body of puritans were publiſhed 
daily, licenſed by authority, and the 
authors rewarded by Laud and his aſſo- 
Ciates. . 

Taz Long Parliament having aboliſhed 
by ſtatute the Courts of High Commiſ- 
fion and Star-chamber, the only remaining 
criminal juriſdiction by the common law 
was in the Court of King's-bench at Weſt- 
minſter. This court has the ſame power 
with the Star-chamber to puniſh all . 
demeanors, in the manner which the 
judges ſhall think moſt proper, after the 
offender has been convicted by a jury; and 
the only. queſtion between the preſent 

judges, who preſide there, and the peo- 

ple, is, Whether TH1s JURY, in the moſt 
uncertain of all crimes, ought only to de- 
cide upon the ſimple fact of publication, 
which feldom can be controyerted ; or 
| 1 whether 
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whether they ought to determine the guilt 
or iunocence of the perſon accuſed, before 
he be delivered over to puniſhment. If 
the firſt poſition ſhall prevail as the law of 
this country, the Court of Star-chamber is 
effectually revived. 

In the reign of Charles the ſecond, when 
corrupt juries, without regard to their ho- 
nour, duty, or oaths, delivered over. the 
country party to the king and his inhuman 
judges, the like arbitrary and illegal pu- 
niſhments were inflicted by the Court 
of King's-bench, as were in his father's 
reign by the Court of Star-chamber. 
Oates, for words ſpoken of the duke, was 
fined 100,000 l. and was condemned to 
priſon till he ſhould make payment. The 
like ſentence was paſſed upon Dutton 
Colt for a like offence. Sir Samuel Bar- 
nardiſton was fined 10,000 1. becauſe in 
ſome private letters which had been inter- 
cepted, he had reflected on the govern- 
ment. A jury were taught to ſay upon 
their oaths, that this was a publication of a 
falſe, ſcandalous, and ſeditious LIBEL. 

WulLE the Star-chamber and High 

G Com 
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Commiſſion Courts ſubſiſted, the efforts of the 
court party were conſtantly bent to extend 
their odious juriſdiction; and, in the reign 
of Charles the firſt, not only their violent 
proceedings were declared to be legal, but 
the ſame powers were recognized in infe- 
rior eceleſiaſtical courts by an expreſs opi- 
nion of all the judges. Since the abolition | 
of the Star-chamber, attempts have fre- 
- quently been made to intimidate juries, or 
undermine their powers. That monſter of 
| Iniquity, Lord Chief Juſtice Jefferies, made 
it his conſtant practice to abuſe the pri- 
ſoner, browbeat the witneſſes, to mflead 
and even to threaten the jury for not fol- 
lowing hrs direction; yet n did not pre- 
tend to ſay that juries are not to enguire of, 
as well as to determine the complicated 
queſtion of law and fact. Daily experience 
would have contredicted ſuch an aſſertion. 
What can be more complicated than the 
charge of murder ? yet the jury do in this 
caſe find the priſoner guilty of the whole; 
or of a fart only, as manſlaughter, that is, 
a folonicus killing without malice prepenſe ; 
or they may under the ſame indictment 
convict the priſoner of excuſable homi- 

cide, 
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cide, by which he becomes entitled to his 
pardon; or laſtly, they may acquit him al- 
together. Such a variety of deciſions, 
which are confeſſedly within the power of 
a jury, upon a ſingle charge of murder, 
proves to a demonſtration what is THEIR 
PROVINcE. . 

In the caſe of Boſhell, during the reign 
of Charles the ſecond, an attempt was 
made, which, had it ſucceeded, muſt have 
proved deciſive. This man, with eleven 
others, was fined for acquitting two ſedi- 
tious preachers againſt the direction of the 
court in matter of law, openly given and de- 
clared to them in court. Being committed 
for not paying his fine, he was brought 
by Habeas Corpus before the Court of 
Common pleas, and was diſcharged. The 
Chief Juſtice Vaughan ſaid, * We muſt 
* take off this vail and colour of words, 
* which make a ſhew of being ſomes 
„ thing, and are in truth nothing. If 
e the meaning of theſe words, finding a- 
« garnft the direction of the court in matter 
6 of law, be, that if the judge, having 
c heard the evidence given in court (for 
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e he knows no other) ſhall tell the jury, 
* upon this evidence, the law is for the 


_ « plaintiff, or for the defendant, and 


* you are under the pain of fine and im- 
« priſonment to find accordingly, then 
the jury ought of duty fo to do; every man 
« fees that the jury is but a troubleſome 
delay, great charge, and of no uſe in 
determining 7/ght and wrong, and there- 


fore the trials by them may be better 


© aboliſhed than continued; which were 
* a ſtrange new-found concluſion, after a 
* trial ſo celebrated for many hundreds of 
years.“ He then proceeds to ſhew that 
che ſame reaſoning applies to criminal 
caſes, ©& which were a greater miſchief 
** to the people, than to aboliſh them in 
& civil trials.” This determination of Chief 
Juſtice Vaughan and his fellow judges does 
honour to their integrity ; nor has their 
judgment ever been directly queſtioned. 
EveNn King James the ſecond thought 
it ſafer to pack and corrupt juries (for 
which his inſtruments were puniſhed af- 
ter the Revolution) than openly attempt 
0 overthro w their authority, | 


In 
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In the reign of Charles the Second a 
diſtinction was taken up between intention 
in the commiſſion of other crimes, and 
intention in the publication of a ſuppoſed 
libel ; and judges frequently informed the 
jury, that every publication without leave 
from the magiſtrate was z/legal. It muſt 
be confeſſed that there was ſome founda- 
tion for ſuch a diſtinction at that time, 
when the office of licenſer ſubſiſted, and 
the moſt innocent book could not be pub- 
liſhed without the previous approbation of 
a magiſtrate. The contradiction aroſe 
from the law, which began with a general 
declaration, that nothing ſhall be printed 
which may tend to the ſcandal of religion, 
or the church, or the government, or go- 
vernors of church, ſtate, or common- 
wealth; and afterwards prohibited any 
publication whatſoever, without the appro- 
bation and licence of certain perſons nam- 
ed in the act. It was difficult to reconcile 
theſe clauſes in the ſtatute, and nruch 
more fo to make the conſtitutional power 
of a jury conſiſtent with an expreſs provi- 
ſion of the legiſlature, ſo repugnant as the 

latter 
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latter clauſe evidently is to the ſpirit of a 
free government. Yet, even theſe judges 
conſtantly leſt the whole charge to the jury, 
and it was utual for the Crown lawyers to 
deſcant pretty largely on the ng@ture of the 
publication, as an additional motive for 
finding the party guilty. | 

THE great caſe of the Seven Biſhops 
followed in the next reign, which fully 
eſtabliſhed the 2ight and duty of juries in 


cafes of libel. This cauſe, of the greateſt 


importance that ever came before a court 
of judicature, held the whole nation in 
anxious expectation. Not only the diſ- 
penſing power of the Crown, but the fate 


of James himſelf ſeemed in ſome mea- 


ſure to depend on the event. It was tried 
at bar by the four judges of the King's- 


bench, one of them a Roman Catholic, 


the exiſtence of whoſe religion was at 
ſtake ; all of them holding their offices 
during the pleaſure of the king, who ea- 
gerly urged the proſecution : and the trial 


began with every ſymptom of a violent 


prepoſſcfſion againſt the priſoners, who 
were refuſed time to plead ; a favour, if 
it 
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it be a favour, which had certainly beet 
indulged to every petty treſpaſſer. That 
the biſhops made and ſigned the paper 
complained of, was proved by evidence of 
their own acknowledgment ; and the pre- 
ſenting it, which was the publication, 
was proved by the lord chamberlain, as 
well as by the king's production of the 
paper in council, The attorney-general 
was deſirous of leaving the fact only to the 
jury ; but the chief juſtice tells him, He 
muſt ſhew that it has diſturbed government, 
or dimiuiſhed the king's authority. Accord- 
ingly the counſel on both ſides, addreſſing 
the Court and Jukry, enter largely into 
the power of the king to diſpenſe with 
law, and the right of the ſubject to peti- 
tion; diſputing only whether, under all 
the circumſtances of the caſe, the biſhops 
had acted /awfiully like good ſubjects, or 
had excited the people to ſedition. The 
chief juſtice, after recapitulating the evi- 
dence, ſays to the Jury, „But if you do 
e believe that this was the petition which 
ce they preſented to the king, then we muſt 
come to inquire whether this be a i. 
No 


(48) 
© Now, gentlemen,” addrefling himſelf 
to the jury, © any thing which ſhall Hu.“ 
e he government, or make miſchief and a 
« ſtir among the people, is certainly with- 
<« in the caſe de libellis famgſis; and I muſt 
e in ſhort give You my Spinion, © I do 
ce take it to be a libel.” Juſtice Holloway 
ſays, todetermine whether it be a libel or 
no, the end and intention of the action is 
« to be conſidered. —— I cannot think 
cc jt is a libel.” Juſtice Powell delivers his 
opinion, that © to make it a libel, it muſt 
te be falſe; it muſt be ſcandalous ; and it 
* muſt tend to ſedition.“ He therefore 
thinks the petition no libel. Juſtice Ally- 
bone (a Roman Catholic) agrees with 
the chief juſtice ; and his reaſons are cu- 
rious. He maintains, that a man 
e muſt not write againſt the actual exer- 
e ciſe of government, without leave from 
« government. That no private 
« perſon can take upon him to write con- 
« cerning government at all; for what 
* has he to do with government if 75 
* intereſt be not ſtirred or ſhaken ? 
That no perſon ought to queſtion an act 

| « of 
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* of government, whether legal or illegal; 
< nor can any man petition the king, un- 
« leſs in a matter which relates to his 
* own private intereſts ;” and at length he 
roundly affirms, that in king James's 
« time it was declared to be a high miſde- 
* meanor, and next to treaſon, to * petition 
te the king to put the penal laws in execu- 
< tion.” This zealous judge, when heated 
by oppoſition, at laſt hinted, ** that as for 
* ſedition, it is what every libel carries on 
ce the face of it.“ All this, however, was 
intended only as inſtruction for the jury; 
for Allybone did not dream that a verdict 
expreſsly denying a paper to be a libel, or 
to be publiſhed with a ſeditious intention, 
would operate as a conviction of malrciouſly 
publiſhing a ſcandalous and ſediticus libel. 
Here the court unanimouſly ordered the 
paper, called by the proſecutor a libel, to 
be delivered into the hands of the jury. 


* The petition here alluded to, was a petition 
againſi the execution of penal laws by the Puritans, in 
which they threatened, that if their petition was not 
granted, they would come with a preat number, and 
that many thouſands of his majefty's ſubjects would 
be diſcontented. | 
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Tur Revolution, which quickly followed, 
eſtabliſhed thoſe principles of reſiſtance to 
the civil magiſtrate, which, from the obſti- 
nate oppoſition of Tories, were but ob- 
(curely expreſſed in the famous vote of the 
Convention Parliament. It was, however, 
determined, that there are occaſions in 


Which reſiſtance may be lawful ; in which 


ſubjets may depoſe their king. They 
muſt therefore have a right to examine 
the conduct of their KING, for on his con- 
duct muſt depend the meaſure of heir 
obedience. A forfeiture may be incurred, 
but the NAT10N alone can judge when 
** the original contract between king and 
te people is broken; when the fundamen- 
* tal laws are violated ; when an attempt 
* 15 made to ſubvert the conſtitution.” 
Under a government eſtabliſhed upon theſe 
principles, every man has a right to watch 
the adminiſtration of juſtice ; to ſift nar- 
rowly all acts of the king or his miniſters ; 
to point out the corruption even of parlia- 
ments ; and to ſpread an alarm among the 
people, whenever a dangerous attack is 
either made or meditated againſt the pub- 
lic liberty, his right can be limited by 

no 


1 

no certain rules, but muſt ever be governed 
by the particular occaſion. There are times 
of danger when any thing which tends to 
diſunite may be highly criminal. There 
are times, when even invectives may de- 
ſerve the praiſe of moderation. No ſcien- 
tific knowledge, no acquaintance with for- 
mer deciſions, can enable the book-read 
lawyer toaffirm, this publication is criminal, 
that publication is innocent. To do this 
with preciſion, or juſtice to the party ac- 
cuſed, we muſt enter into common life; 
we mult attend to the politics of the day; 
we muſt imbibe the ſentiments of the peo- 
ple, and participate their every complaint, 
JoRiks taken by lot from among people, 
are peculiarly the proper judges in caſes of 
libel : and if in this, as in all other imputa- 
tions of a criminal nature, our anceſtors 
have enjoyed that neble privilege, a 
TRIAL BY THEIR PEERS, ſhall we now 
relinquiſh our glorious birthright under a 
king, whoſe family was admitted to the 
crown for the ſole purpoſe of defending, 
protecting, and improving our laws and 
conſtitution ?. 
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AFTER this period in our hiſtory, I 
ſhould diſdain to examine Report books to 
learn the authority or duty of juries. But 
I cannot reſiſt my inclination to refute a 
calumny much propagated of late againſt 
that great and good man Lord Chief Juſ- 
tice Holt. He was an active friend to the 
Revolution, a zealous ſupporter of king 
William's government, and, like other 
men, might ſometimes miſtake the emo- 
tion of paſſion for the conviction of reaſon ; 
yet he knew too well the ineſtimable value 
of the trial by jury, wantonly to violate 
that ſacred palladium of Engliſh liberty. 


In the caſe of the King and Tutchin, Lord 


Chief Juſtice Holt, after reciting the evi- 
dence given, which he conceived to be full 
proof of writing, contriving, and publiſhing 


the ſeveral papers, takes notice of the ob- 


ſervation of the Counſel for the defendant, 
that nothing is a libel but what reflects on 
ſome particular perſon. This, he ſays, 
« is a very ſtrange doctrine ;” and urges as 
a reaſon for thinking ſo, „that it is 
every neceſſary to all government, that 
the people ſhould have a good opinion 
** of it.“ The jury differed from the chief 
25 juſtice 
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juſtice as to the proof of writing, and. 


found Tutchin * guilty of compoſing and 
* p+bliſhing, but not of writing.” The 
Solicitor-general, who was in court, ob- 


jected on the part of the Crown to this 


verdict, and aſked the jury if they meant 
to find him guilty of the whole informa- 
tion, except the writing? They replied, 
Ves; and the verdict was thus recorded. 
This queſtion would have been quite unne- 
ceſſary, had not the Solicitor, as well as 
the chief juſtice, known that ** libel or no 
libel” was part of the iſſue which the 
jurors had ſworn to try. 
WHETHER weregard the form of accuſa- 
tion, or conſider the deſign and ſpirit of ne 
inſtitution, the province of a jury, (v1z. to 
protect the innocent, and deliver the guzlty 
over to puniſhment) appears fo evident, 
that a plain man might think it impoſ- 
fible to miſtake, The iſſue, which jurors 
are {worn to try, ſubmits the whole com- 
plicated charge to their determination, and 
their verdict is moſt commonly guilty or 
not guilty of the whole. Like all men in 
ſuch circumſtances, they mult receive from 
others what of themſelves they cannot 
know ; 
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know; from witneſſes, the facts in diſpute 
from the judge, the law ariſing upon thoſe 


facts: and they are doubtleſs bourd in 


conſcience to pay as much attention to the 
judge as to the witneſſes, unleſs they 
clearly know him to be miſtaken, or ſu- 
ſpect him to be prejudiced or corrupt. 
The old books ſay, that a man may ju/t:fy 
in an action for a libel, if true, but not 
in an information or indictment. The 
word JUSTIFY, in the language of thoſe 
times, meant to plead a juſtification, 


which we may remember could not be 


done, becauſe it was a denial of the crimi- 
nal intention, and muſt therefore make a 


part of the general iſſue; for the old law- 


vers held it a moſt ſacred maxim, that 
nothing could be ſpecially pleaded, which 
was comprehended in the general iſſue. 
Serjeant Hawkins, underſtanding the ex- 
preſſion literally, moſt wiſely lays it down 


as law, that truth is no defence in a public 


proſecution for libel ; as if it was not of as 
much importance, that the people ſhould 
know, when a conſpiracy was formed a- 
gainſt the public liberty, as that a cheeſe- 
monger's weights were not of the true 


ſtandard. 
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ſtandard. Ridiculous as the diſtinction 
may ſeem, lawyers have been even aſtute 
in ſuggeſting reaſons to palliate the abſur- 
dity, and we now feel the conſequence. 
FALSE has lately been omitted out of in- 
formations ; and ſhould the preſent doc- 
trine prevail, malicicus, ſcandalous, ſeditious, 
will quickly follow. Why ſhould the 
judges be inſtructed what are 2»ferences of 
law ? The innuendoes, moreover, could 
not long ſubſiſt. Cannot judges underſtand 
what every man underſtands, without im- 
pertinent explanations by the proſecutor ? 
Thus juries will have nothing to try! 
The inſtitution itſelf will become a dead 
letter in our law l an uſeleſs pageant without 
energy or effect! They will be called 
upon to determine what cannot often be 
conteſted, the ſimple act of publication; 
while the Court of King's-Bench will find 
themſelves inveſted with all the power of 
the Star-chamber, ta puniſh without con- 
troul, in the manner which ſhall beſt pleaſe 
them, any man, on whom their wiſdom 
may think fit to beſtow the title of libeller, 

That knowledge which reſpects the ad- 
miniſtration of criminal juſtice is indiſputa- 


bly 


3 
bly the moſt worthy object that can engage 
the mind of man; for upon the wiſe for- 
mation, and upright execution of the laws 
of this claſs, muſt ever principally depend 
the liberty of the nation, the ſafety and 
happineſs of each individual. It is a neceſ- 
ſity much to be lamented, that we muſt 
admit into the black catalogue of crimes, 
actions in their nature uncertain; but woe 
be to the nation where the puniſhment of 
uch actions is entruſted to one or to a few 
magiſtrates. The preſident Monteſquieu 
obſerves, that if the crime of high treaſon 
be indeterminate, this alone is ſufficient to 
make the government degenerate into ar- 
bitrary power. Our laws, to guard againſt 
oppreſſion from the magiſtrate, will not 
ſuffer even a jury to judge of this crime, 
without the poſitive teſtimony of two wit- 
neſſes. Libelling is likewiſe an offence, in 
the ſuppreſſion of which, men inveſted 
with power have a peculiar, a perſonal in- 
tereſt. Yet what can be leſs ſettled than 
the common notion of a libel? Shall we 
exempt this crime alone from the ordinary 


mode of trial? Shall this be the fingle 
8 oftence, 


1 
offence, in which the ſabje& ſhall not be 
entitled to the judgment of his peers ? 


Sven however is the ſtrange contra- 
riety of opinions, that the argument of 


uncertainty has been urged as a reaſon for 
leaving the deciſion to the bench. It has 
been ſaid, there will be one law in Middles 
ſex, another in London. This is in truth 
a misfortune. But does it proceed from a 
wilful perverſion of juſtice by juries, or from 
the indeterminate nature of the crime ? 
The offence of libelling is equally uncer- 
tain with thoſe of hereſy and witchcraft, 
incapable of rule or law. Each paper dif- 
fers ſo eſſentially from all other publica- 
tions in ſentiments, and language, and ap- 


plication to its object, that it muſt ever 
remain impoſſible to eſtabliſh any ſtandard 


or criterion in a ſubject, which may occa- 
tionally embrace the whole circle of hu» 
man knowledge, of public intereſt or pri- 
vate paſſion. I know of no rule, by which 
judge or jury can be guided in pronoun- 
cing this publication to be criminal, that 
publication to be innocent, A caſe once 
decided can never be a rule for a future 
determination, in things which muſteternally 
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differ from eachother. The whole muſt here 
reſt upon the hollow bottom of opinion ! 
Opinion ! which varies with the age, and 
education, and temper of ſucceſſive judges. 
Should any men think order the perfection 
of Government, and that in every well re- 
gulated ſtate there ſhould be no diſtinction 


but between the magiſtrate who commands 


and the ſervile wretch who trembles and 


obeys : before ſuch men no publication, 
profeſſing to examine the conduct of ſu- 


periors, could paſs uncenſured. On the 


other hand, there are men of more liberal 


minds, Who know that the ſame inquiſi- 
tive ſpirit in the people, which has raiſed 
this country to power, and grandeur, and 
dominion abroad, has improved our con- 
ſtitutional ſecurity at home, while arts, 
ſcience, and commerce, accompanied the 
progreſs of liberty; who think, that a free 
preſs muſt prove equally a ſupport to good, 
and a terror to ez government. Theſe 
men might blame the authors of ſome late 
papers which have appeared, but would 
puniſh with reluctance. In a crime of fo 
uncertain a nature, where improper ſeve- 

rity 


3 
rity may prove fatal to all liberal ſentiment 
and manly freedom, ſhall our ſafety de- 
pend wholly on the integrity of judges ? 
Shall the trial by jury exiſt only in name? 

Tu author laſt mentioned, who ſaw 
through the whole ſpirit of laws, with 
great judgment and knowledge of human 
nature obferves, that © political liberty is 
te to be met with only in moderate govern- 
© ments; yet even in theſe it is not always 
e met with. It is there only, when there 
sis no abuſe of power: but conſtant ex- 
« perience ſhews us, that every man in- 
veſted with power is apt to abuſe it; he 
© puſhes on till he comes to ſomething 
te that limits him.” What inſtitution in 
our laws limits the power of a judge? In 
civil matters {tri rules, and former deciſi- 
ons may, to a certain degree, produce 
this effect; but in criminal trials, where 
the law is intimately blended with the 
fact; where guilt muſt be collected from 
a combination of circumſtances ; particu- 
larly in caſes of libel, an offence ſuſceptible 
of infinite variety, an offence always ob- 
noxious to great men in office, where the 

I 2 puniſh- 
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puniſhment is arbitrary, and where the 
paſſions and feelings of a judge fall natu- 
rally into the ſcale againſt the party ac- 
cuſed: in ſuch trials the power of the 
Court can be limited only by the power of 
a jury to acquit. Standing judges may be 
corrupted, may ſactifice the intereſt and 
happineſs of the hany to private avarice or 
ambition. Jurors, therefore, are taken by 
lot from the Pror Er, aud having tried a 
particular cauſe return immediately to the 
common maſs. Under this inſtitution per- 
ſonal independence, and conſequently pub- 
lic liberty, muſt be preſerved, as long as 
the Britiſh nation continue capable of 
freedom. Nor will chere be much dan- 
ger of oppreſſion from this tribunal : thould 
it ever happen, as doubtleſs it may, our 
conititution has not left us without a re- 
medy, Jurors, like judges, may err thro' 
12norance, or be miſled by paſſion, New 
jurors ſucceed to another trial ; fo that the 
evil can extend only to a ſingle caſe. Even 


here too, the crown has a power * to par- 


The Author cannot but diſſent from thoſe, who 
are jealous of this prerogative, An improper exerciſe of 


Me don, 


( 6x ) 
don, and grace is always extended to the 
priſoner upon a proper repreſentation from 
the judge. A refuſal would be contrary 
to the duty of a ſovereign, who ſwears, at 
his coronation, to execute juſtice in mercy, 
Tu us have I endeavoured to ſhew, from 


the forms of proceeding, from the defign and 


ſpirit of the inſtitution, and from the 
conſtant practice of our anceſtors, that ju- 
rors ought of right and duty to determine 
the whole complicated charge in the pro- 
ſecution of a libel, I have endeavoured 
likewiſe to ſhew, that while the exiſtence 
of the Star-chamber left the adminiſtration 
of criminal juſtice in the hands of a few, 
it became, as might have been expected, a 
yoke of- iron on the necks of the many, 
All liberal ſcience and manly freedom was 
ſuppreſſed, and our anceſtors, ignorant of 


it is always attended with more odium than advantage. 
Conſidered in another view, it is neceſſary to the per- 
fection of our government. When the people are 
rouſed by injuries, and inflamed by artful leaders, 
without ſuch: a check, juries might proſcribe the 
oppoſite party, which would cauſe the popular ſcale 
to preponderate, and lead us through anarchy to 
deſpctiſm, - | 


goveriu- 
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government, and irritated by injuries, 
ruſhed through the horrors of civil war to 
military deſpotiſm, After the reſtoration 
of the royal family, knowledge began to 
revive under the tutelzge of that ſacred 
guardian of all our rights, the TRIAL BY 
OUR PEERS. The claims of the people were 
made, and acknowledged by the general 
voice. It was diſcovered, that inveterate 
prejudices of an executive magiſtrate ad- 
mitted a milder and fafer remedy than by 
arms. The hearts of all were inſenſibly 
united in one common cauſe ; and the 
Revolution ſucceeded, while no man felt 
the change, unleſs from its effects upon 
public liberty. 

Tuar ſome cauſes of complaint and 
conſequent diſcontents among the people 
exiſt at preſent, is ſufficiently evinced by 
this ſingle conſideration : The whole go- 
vernment of our king has been arraigned 
with much indecent paſſion; and even a 
conſpiracy againſt the public liberty has 
been imputed to parliament in the moſt 
licentious language ; yet jurors, men of 
rank, character, and fortune, have ac- 


quitted 


U VN 


quitted the defendants. Our governors 
complain of the evil, but will not apply 
the remedy. Let them reſtore the inte- 
grity by ſhortening the duration of parlia- 
ments; let them take from boroughs, 
once perhaps populous, but now deſolated, 


the right of repreſentation, and transfer 
the power of election, which theſe poſſeſs, 


to the inhabitants of larger diſtricts ; bo- 
dies of men too numerous to be guided by 
ſiniſter motives. Let all this be done, and 
tranquility enſues of courſe. It will not 
be attempted by thoſe who conſider a ſeat 
in parliament as an adventure ; who mean 
nothing by ſerving the public, but enrich- 
ing themſelves; or by thoſe ſenſeleſs ide- 
ots, who, ſunk in floth or the luxury of 
high fortunes, dream only of accumulat- 
ing honours which diſgrace the wearer, 
If, however, care be taken to dire& the 
ſpirit of liberty among the people to 
great and national objects, (and this can 
never be the work of faction) we may 
poſſibly repair thoſe breaches which acci- 
dent or deſign hath produced in the good- 
ly fabric of cur laws. But how can this 
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ſpirit be directed, unleſs the ſpring from 


which it flows be anxiouſly preſerved? 
Of which I ſhall now ſay with Sir Wil- 


1iam Blackſtone, © The trial by jury ever 


« has been, and I truſt ever will be looked 
« upon as the glory of the Engliſh law.“ 
It is indeed, in the language of the ſame 
author, © the moſt tranſcendant privilege 
« which any ſubje& can enjoy or wiſh 
« for, that he cannot be affected either in 
« his property, his liberty, or his perſon, 


. « but by the unanimous judgment of twelve 


« of his neighbours and equals ; a conſti- 
<« tution that, I may venture to affirm, has, 
© under providence, long ſecured the li- 
ce berties of this country. And therefore 
« a celebrated French writer, who con- 
te cludes that becauſe Rome, Sparta, and 


Carthage have loſt their liberties, there- 


« fore thoſe of England in time muſt pe- 
„ 11ſh; ſhould have recollected, that 
« Rome, Sparta, and Carthage, were 
e ſtrangers to the trial by jur. 

THERE is yet one argument in favour 
of the late doctrine, which may deſerve at- 


tention, It has been ſaid * judges are 
beſt 


. 
beſt able to diſtinguiſh what is proper to 
be publiſhed. I have given ſome reaſons 
for thinking otherwiſe. If it be however 
intended to make the judges Cenſors- gene- 
ral of the preſs, let men avow the principle, 
that we may know what we have to combat. 
This argument from ability might go very 
far indeed. I have heard Lord Mansfield, 
in cauſes of great length, amidſt a chaos 
of contradictory evidence, arrange the 
whole in ſo maſterly a manner, with ſuch 
unaffected ſimplicity, that the aſtoniſhed 
auditors have wondered only, they them- 
ſelves did not diſcover ſo clear a truth. 
Is he therefore to be ſole judge of evi- 
dence ? Is this office likewiſe to be taken 
from jurors ? I ſhould oppoſe to all at- 
tempts of encroachment upon heir power, 
the firſt principle of every free government. 
Iſincerely believe the PEOPLE tobe the only 
legitimate ſource of power ; the only ſource 
which cannot be corrupted. Our conſtitution 
is one continued expoſition of this ſacred 
maxim. The authority of the Houſe of 
Commons is hence derived. This aſſembly 
alſo has a limited duration, at the cloſe of 
which, the choice of repreſentatives again 
K devolves 
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devolyes upon the great body of the na- 
tion. As the people have a ſhare in le- 
giſlation, to prevent improper laws being 
Paſſed ; ſo likewiſe have they a ſhare in 
the adminiſtration of juſtice, that theſe 
laws may not become engines of oppreſ- 
fion ; may not, like the ſacred writings of 
old, be abuſed to the ſole purpoſe of pro- 
curing riches, and power, and dominion to 
the prieſthood. If, in legiſlation, the in- 
fluence of the crown has annihilated the 
voice of the people; if the electors be ſo 
few, that repreſentation is merely nomi- 
nal ; if the duration of the Houſe of Com- 
mons bas been prolonged to ſeven years, fo 
that members are apt to forget their makers, 
and run after falſe gods: theſe conſidera- 
tions ſhould warm our zeal in the wor- 
ſhip of the true temple. Let us hold fat 
then the adminiſtration of criminal law, 
which in its nature muſt be ſimple, and 
eaſily underſtood. Let us cheriſh with 
religious veneration that ſpirit of free in- 
quiry and perſonal independence, which 
can ariſe only from an opinion of perfect 
ſecurity, To preſerve this opinion in the 
country, will be, Gentlemen, your pro- 
| Vince, 
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vince, who, as jurors, are called by the 
laws of England to fit in judgment upon 
the lives, characters, and fortunes of your 
fellow-citizens. That you may ever with 
intrepid firmneſs continue conſcientiouſly 
to diſcharge this great duty, and tranſmit 
unimpaired to your poſterity the noble 
inheritance which you have received from 
your anceſtors, is the earneſt prayer of him, 


who with truth ſubſcribes himſelf 


A Friend to the Laws and 
Government of his Country, 


* 
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